THE PREMIUM MOVIE PARTNERSHIP – 
COMMENTS ON 
SCREEN AUSTRALIA 
DRAFT PROGRAM GUIDELINES (JANUARY TO JUNE 2009)
BACKGROUND – 
THE PREMIUM MOVIE PARTNERSHIP
The Premium Movie Partnership (PMP), trading as “Showtime”, owns and operates the premium Subscription Television movie channels:  Showtime, Showtime 2, showcase, and Showtime Greats.  The channels are distributed on the FOXTEL, AUSTAR, and OPTUS platforms.  The channels are made up of new release and library feature films, original tv drama series’ and theatrical documentaries, as well as locally produced news and review programmes.  The PMP channels have a reach of over 2 million viewers each week.
PMP is an Australian registered partnership with its head office located at The Entertainment Quarter in Sydney.  Established in 1995, PMP is jointly owned by 20th Century Fox, NBC Universal, Paramount Pictures, Sony Pictures and Liberty Media.

BACKGROUND – 
PMP’S CONTRIBUTION TO THE AUSTRALIAN FEATURE FILM & TV DRAMA INDUSTRY
Since inception in 1995, PMP has played a significant role in the investment in, and development of, Australian film.  Since 1995, has been the largest consistent private supporter of the Australian feature film industry.  PMP is now establishing a significant and unique presence in the commissioning of high-end Australian drama series television.

To date, PMP has contributed in excess of A$60 million towards the Australian feature film and tv industry by way of equity investment, cashflowed pre-license fees, and licensing.  PMP’s first investment in Australian films was The Boys in 1998.  Since then PMP has invested in, and supported into production, over 90 Australian feature films and four tv drama series.  The total investment to 30 June 2008 is A$43.3 million.

The overwhelming majority of PMP’s support has been directed to the independent production sector, and has contributed to the steady flow of feature film, and now tv drama, product crucial to the commercial viability and cultural vibrancy of the local industry.

BACKGROUND – 
PMP’s EXPANSION INTO ORIGINAL COMMISSION TV DRAMA
PMP has expanded its production investment and pre-licensing activities into original commission high-end tv drama series.

PMP commissioned the third season of Love My Way – 8 by 1 hour episodes with a budget of A$[confidential] million (100% funded by PMP and AUSTAR), and licensed Seasons 1 and 2.  PMP has also commissioned (and 100% funded) the original tv series titled Satisfaction (10 by 1 hour drama series) with a budget of approximately A$[confidential] million, and Satisfaction Series 2 (10 by 1 hour drama series) with a production budget of A$[confidential] million (100% funded by PMP).  PMP has also recently commissioned the new drama entitled Tangle from Southern Star/John Edwards (the makers of The Secret Life of Us and Love My Way) with a production budget of A$[confidential] million (near 100% funded by PMP and AUSTAR).

All of these programmes have attracted significant domestic attention and viewer acclaim; and substantial international interest – realised in terms of commercial activity and audience numbers.

PMP’s productions have been, and will continue to be, high-end in terms of budget, production values and concept.  This is an ongoing commitment on PMP’s part.

GENERAL – SCREEN AUSTRALIA DRAFT GUIDELINES

PMP acknowledges Screen Australia’s stated goal to develop a vibrant, successful and dynamic screen industry, which is responsive to audiences and provides an interpretation of Australian culture both in Australia and overseas.  PMP also acknowledges Screen Australia’s stated aim to support Australian Screen producers in creating outstanding Australian content across a range of platforms and aiming to support innovation through the industry.
It is PMP’s comment, however, that certain of the provisions set out in the Screen Australia Program Guidelines January to June 2009 (Guidelines) will not achieve Screen Australia’s stated goals, and further, will hinder the future development of the Australian feature film and tv drama sectors.
The thrust of PMP’s comments is that the Guidelines:
· draw an artificial and illogical distinction in their treatment of feature films and tv series drama;

· fail in their apparent understanding of the funding mechanisms employed by tv series drama, and the need for such mechanisms to evolve and be flexible;

· do not fully take into consideration the differing commercial models and regulatory regimes under which Subscription TV (or Pay TV) and Open Broadcast TV (of FTA) operate; and, as a result,
· fail to facilitate or provide an environment for continued and/or increased private sector financing of either feature film or tv series drama.

THE DISPARITY IN THE TREATMENT OF FEATURE FILMS AND TV SERIES DRAMA
While PMP accepts the assumed cultural imperative of feature films, PMP’s position is that the relative commercial and audience success of the tv drama sector and its ability to provide a consistency of employment and skills acquisition will itself drive and provide the economic and creative base necessary for a successful feature film industry.  The disparity in their treatment under the Guidelines will not assist in the creation and expansion of a stronger and more vibrant tv drama series sector – nor, in turn, a more vibrant and successful feature film sector.
As both an investor in and user of both feature films and tv series drama, PMP has a very strong interest in seeing the advancement of both the feature film and tv series drama sectors.

These disparities are evident in the following areas of the Guidelines.

Development Programs
PMP seeks clarification that these also apply to tv series drama.

PMP notes, in addition to the above observations, that the Guidelines refer to a “screen industry” and “content across a range of platforms”.  However, neither the Enterprise Program nor the Project-by-Project Development Programs specifically make reference to tv series drama (see Guidelines - Sections headed OVERVIEW and DEVELOPMENT PROGRAMS).
Production Financing – Level of Funding
PMP does not accept, nor understand the underlying rationale for, the disparity between the contribution cap (which combines the Producer Offset and Screen Australia investment) of:
· 75% for feature film; and

· 40% for “adult mini-series”.
Further, PMP comments that there is no reasonable commercial rationale for the Producer Offset and the Screen Australia investment being grouped for the purpose of Screen Australia determining a cap.  While both are Government funding (one direct; the other indirect) they should operate independently – otherwise it remains “just Government money” with the two unable to operate in separate realms and therefore attract non-Government funding.  This, in turn, further compounds the position of private equity that has lost the ability to access the former 10B and 10BA ITAA tax provisions.
PRODUCTION FINANCING – RECOUPMENT

PMP makes the following comment in relation to the statements in the Guidelines with respect to “Screen Australia’s recoupment position” (Guidelines, Production Financing, page 4, in relation to Feature Film Production) and “level of subordination of Screen Australia’s investment (Guidelines, Production Financing, page 20, in relation to Television Drama).
PMP also notes that Screen Australia’s Terms of Trade are not currently available.

PMP states that it does not wish or intend to direct the manner in which Screen Australia requires its funds to be recouped.  PMP does make the comment that Screen Australia should avoid imposing recoupment structures that distort the market and therefore make it unattractive for private equity to become involved in financing.  This is especially critical during this period that immediately follows the loss of 10B and 10BA ITAA provisions.
Based on recent feature projects where both PMP and Screen Australia are investors, PMP would point to the following.
PMP notes that Screen Australia has allowed producers, who are cashflowing a third party loan (against the Producer Offset) into a production budget of that feature film to be accorded a corresponding proportion of the copyright in the feature film (PMP makes no per se comment on this as part of this point).  Further, that the financing structure approved by Screen Australia involves the following further elements:

(1) that the Producer Offset, when paid, flows directly to the discharging of the third party loan;  and,

(2) that the producer is accorded a notional 50% of the copyright and profit position.

PMP’s comments are as follows:

With respect to point (1) above – the producer’s third party loan is discharged by a segregated and discreet pool of money (the Producer Offset), whereas the private equity is left to recoup from proceeds that flow down from gross receipts.  The treatment of the “recovery” of the producer money and private money is not equitable.  Such treatment has the effective result of giving the producer a corridor against private equity (and thereby delaying private equity’s timing and ability to recoup).
PMP’s comment is that either the producer’s cashflowed third party loan against the Producer Offset is treated as a loan (and therefore not given a corresponding equity position), or, if it is to be given equity status, then such should not delay recoupment by private equity.  This could be achieved by either putting 100% of the Producer Offset into gross receipts (and thereby all investors sharing the same risk), or, the effect of the corridor against private equity being separately catered for.
With respect to point (2) above – under a practice that appears to continue from The Film Finance Corporation, the producer is given a 50% share of copyright and profit.  This was a policy formulated and applied at a time that did not include the Producer Offset but did provide private equity with 10B and 10BA tax provisions.  On its own, and in conjunction with point (1) above, the result is a large disadvantage, and disincentive, to private equity.
PMP’s comment is that the above, while being an arrangement that may facilitate the producer gaining a particular position and Screen Australia satisfying certain policy objectives, does not attract or encourage private equity to feature film and tv series drama production financing.
Expansion on the above points
Private investment funding, which was difficult to attract prior to the introduction of the Producer Offset, will, in PMP’s opinion, be even more difficult to attract.  PMP’s comment is that this is being compounded by Screen Australia’s structuring and recoupment requirements.
Prior to the Producer Offset, the deals that PMP were involved in conformed to the following general principles:

· DEBT was retired before equity, and debt holders had no claim against equity;

· EQUITY was recouped pro rata and pari passu amongst investors;

· potential profits were shared 50:50 between a producer and the “remainder” investors;

· equity holders received a 100% tax deduction in the year of investment under 10BA.
The principles, as experienced in the recent feature film projects (referred to above) now mean:

· DEBT (gap financing of the Producer Offset) is retired before equity, but the producer now has a notional equity claim in proportion to the Producer Offset amount;
· EQUITY is recouped with the producer now receiving a “notional equity stake” (being the quantum of the Producer Offset).  This means more gross receipts are required before private equity is recouped;

· potential profits are now shared 67:33 to the producer and private equity.  The 67% being 35% Producer Offset of notional equity plus the remaining 65% equity;
· tax deduction to private equity over a 5 year period.

In conclusion, the current Screen Australia financing models experienced by PMP to date put private equity into a worse position than before.  PMP’s opinion is that this is detrimental to the stated policy objectives in relation to the feature film and television drama industry.
PRODUCTION FINANCING – FEATURE FILM PRODUCTION

Level of Screen Australia’s funding
PMP notes the statement that “[i]n features, the assessment of the level of Screen Australia’s funding with be flexible, ……” (Guidelines, Production Financing, page 2) and will take in to account those matters set out.  PMP also notes that the Guidelines later state that Screen Australia will only invest to the stated maximum level of 75% “in exception circumstances” (Guidelines, Production Financing, page 3).
Production Company Overheads
PMP seeks clarification on the interaction between the provision that sets out that the budget should include “production company overheads” (of 5% of the total of the company’s film expenditure on the Project, of $500,000, whichever is the lesser amount) – and – the application of a portion of any Enterprise Program amount (where part of the activity may be in relation to the particular Project that is the subject of the feature film budget).
Items to be included in the feature film budget

PMP notes the requirement that the following items be included in the production budget for a funded feature film and, to the extent applicable, form part of the Delivery Items:
· marketing;

· cross platform elements;
· trailer;
· cost of a test screening.

PMP’s comment is that these should be elements that fall to the distributor(s) of a funded feature film and not form part of (and, by the addition of negative costs, therefore inflate the quantum of) the production budget.  Further, in the hands of the distributor(s) these form part of the negative costs that are recouped from gross receipts ahead of equity investment.
PMP notes that Screen Australia’s Terms of Trade are not currently available.  These Terms of Trade may, in part, set out Screen Australia’s expectations with respect to distributor(s) requirements and in turn address the comments made by PMP.
PRODUCTION FINANCING – TELEVISION DRAMA

PMP makes the general comment that the requirements set out in the Guidelines are at odds with the flexibility required to successfully finance quality tv drama series’.  PMP makes the further general comment that, in PMP’s experience, the television drama business is one where there are increasingly no fixed terms of trade.
PMP now addresses the Guidelines in order of appearance (and not order of importance).

Eligible projects – “mini-series” (definition)
The categorization of tv drama series as “mini-series up to 13 hours in length” is not a distinction used by the industry (and this non-useful nomenclature is further compounded by the artificial categorisation of “longer mini-series” as “nine to 13 hours”).
PMP comments that the historical and perceived policy needs are an insufficient basis for employing a distinction that is of no practical application to the users and consumers of this form.  PMP makes this comment nothwithstanding that PMP’s first three tv drama series’ (being SATISFACTION Series 1, SATISFACTION Series 2, and TANGLE) are each 10 x one hour series’.
Eligible projects – single telemovies and telemovie packages

PMP comments that these are categories for which there is no current or on-going demand in the market (both from the perspective of licensors and audiences).
Eligible projects – sourcing of key creatives
&

Eligible projects – developed by a broadcaster
PMP comments that the requirements that:

· key executives be sourced only from the freelance market (and not “from the staff of free-to-air or pay television channel[s]”; and

· Screen Australia will not finance drama where the project has been developed by a broadcaster and sub-contracted at a later stage to a producer;

are not understood by PMP.
PMP makes the general comment that the industry goal is to generate economic activity and create and maintain the related environment for continued and increased production.  To this end, it should not matter whether a broadcaster works in partnership with a producer (including by way of whole, partial or joint funding) of the 
difficult, costly and risky process of development.  Further, it is legitimately within the nature of the relationship between a commissioning broadcaster and an independent producer that a commissioning broadcaster might have developed a project, partially or wholly, by finance and/or dint of the broadcaster’s creative executives.
PMP also comments that the application of the notions of a project being “sub-contracted” and “at a later stage” are unreal and unnecessary.
Level of funding – adult “mini-series”
PMP repeats the comments made above in relation to both the upper limit (of 40%) and the constitution of this 40% (being Producer Offset plus Screen Australia investment).
PMP seeks clarification on Screen Australia’s “discretionary powers” (Guidelines, Production Financing, page 19).

Market place attachments – General and “mini-series”
PMP comments that one certain result of arbitrary floor prices for license fees is a distortion of the market and the potential for artificial inflation of budgets.
PMP comments that the requirement for the license fee to be not less than 30% of the budget (and floor price of not less than $400,000 per hour) does not match the economics of the business or the mathematics of financing.  By way of example:  assume a project with a per episode budget of A$750,000.  At 30%, this would be A$225,000 per hour – a number that is well short of the required floor price of $400,000.
PMP repeats the above comments in relation to “longer mini-series” and the requirement of a minimum domestic license fee of $400,000 per hour (which equates to a 50% requirement).
Market place attachments – higher budget productions

PMP repeats the earlier comments with respect to the definition of “mini-series” and license fee requirements.

PRODUCTION FINANCING – TELEVISION DRAMA 
FURTHER OBSERVATIONS
PMP comments that, ultimately, it should not matter how the dollars flow into the production budget (whether equity, license fee, presale/advance).  These are commercial decisions made on a project-by-project basis.  All are funds that are required for the production process.  Any distinction sought be drawn on the basis of “income” or “receipts” is lost when all the funds are used for production.
PMP also comments that the Guidelines fail to understand the difference in the economics of Subscription TV (or Pay TV) and Open Broadcast TV (or FTA) where the licensing models and assumptions are fundamentally different.  The importance of this necessary distinction is emphasised in the context of the distortion of the market that is created by the two competing regulatory requirements imposed on Subscription TV and Open Broadcast TV (“expenditure obligation” and “quota”).  In brief, the current regime requires that a tv drama series program run first on Open Broadcast TV and then second on Subscription TV (in order that it may satisfy both the Open Broadcast TV Australian quota obligation that includes Australian drama, and, the Subscription TV new eligible Australian drama expenditure rules).  In order for Subscription TV to “deal with” this artificial distinction and consequent distortion of rational economic behaviour and rational windowing patterns, Subscription TV may chose (or, necessarily, be forced) to finance tv series drama productions in a way that does not “fit” the artificial and inappropriate model created by the Guidelines.
PMP comments that the requirements set out in the Guidelines will prevent PMP from working with the finance community in a way that would ensure that more projects get made.  PMP’s position is that, if able to work with Screen Australia on terms that reflect current and evolving industry practice, and in-turn attract private equity, a larger pool of money may be created from which to finance tv series drama.  The scheme painted by the Guidelines will keep tv series drama production financing locked-up in small isolated pockets of money that, prevented from working together by artificial restrictions created under the Guidelines, will not allow for existing levels of production to be maintained or increased.
PRODUCTION FINANCING – LOW-BUDGET TELEVISION DRAMA PROGRAM
PMP comments that, while acknowledging that the aim is to allow programs “that step outside the potential limitations of scheduled broadcaster commissioning and Screen Australia requirements”, PMP is uncertain as to how such material will necessarily meet the aim of engaging with an audience.  This is compounded by the issue of where such programming would play on broadcast television.
SCREEN AUSTRALIA – TERMS OF TRADE

PMP comments that it is disappointing that the Terms of Trade are not currently available for review and comment.  Further, their absence makes it difficult to provide thorough or more targeted comments in relation to the Guidelines.
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